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Problems in Implementing European General Data Protection
Regulation
(GDPR) in EU Member States — Marta’s Data Protection Law as an
Example

YOICHIRO ITAKURA'"® MAYU TERADA?

The European General Data Protection Regulation (GDPR) intends to unify data protection regulations in Europe, but there
remain provisions that member states can set themselves, and in implementing the Regulation in the Member States, it is
necessary to coordinate with the existing member states’ systems. The data protection law in each country will not be
unnecessary and remains as an implementation rule. In this paper, the problem of legal interpretation concerning the

implementation of GDPR in member states is considered using Marta Data Protection Law as a material.
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KoL Tna. OQTEICFEMAR LI OBAEZFFTH O (]
6 5 2 H). OMBEICAH2&EEE 52500 (23
%), OMBEICE OAEAMEERO L LD (i : 80 & 2
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243X : GDPR

GDPR6 % 2 1H

2. Member States may maintain or introduce more specific
provisions to adapt the application of the rules of this
Regulation with regard to processing for compliance with points
(c) and (e) of paragraph 1 by determining more precisely
specific requirements for the processing and other measures to
ensure lawful and fair processing including for other specific
processing situations as provided for in Chapter IX.
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GDPR VU HA1 Z 1 (8)

(8) Where this Regulation provides for specifications or
restrictions of its rules by Member State law, Member States
may, as

far as necessary for coherence and for making the national
provisions comprehensible to the persons to whom they apply,
incorporate elements of this Regulation into their national law.
(8) MEE D EWNIEIC & 2 % Ok O AR I HIBR 2 A
AIDED 58546, MBREL, Zo—HME2ROZD, KT,
ZOEFOWMAEZT DHITE > TERNKELZHRE LT
T DIDITHEN S HHPAN T, AR ORE EH 2 FHN
EOPIHAIAT Z LR TE S,

GDPR23 %

1. Union or Member State law to which the data controller or
processor is subject may restrict by way of a legislative measure
the scope of the obligations and rights provided for in Articles
12 to 22 and Article 34, as well as Article 5 in so far as its
provisions correspond to the rights and obligations provided for
in Articles 12 to 22, when such a restriction respects the essence
of the fundamental rights and freedoms and is a necessary and
proportionate measure in a democratic society to safeguard:
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57 DICREEREBIZB O TRELDLAFN R HEE TH
DYE, 512 RG22 RITED DHER KR OEH RIS
TN OEROFEHEHPANT, VIEHFEIZL->T, 5
12 & H822 RO 34 FWNICHES FITED DHEB
K OHER 0 HHEH 2 IR T 5 -
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2. Member States may provide that any body, organisation or
association referred to in paragraph 1 of this Article,
independently of a data subject's mandate, has the right to lodge,
in that Member State, a complaint with the supervisory authority
which is competent pursuant to Article 77 and to exercise the
rights referred to in Articles 78 and 79 if it considers that the
rights of a data subject under this Regulation have been
infringed as a result of the processing.

2. MEBENE, AREKOH | HICHET 288k, R SUIH
BN, T—FEROFL LIS, SZINEENICB W
T, H 77 RICEVEENELZ S OBEKBIC R S E T
HHER, KO, BHROORERE L TARRMICESS 7 =4
TEROMHER MR E S LW 256, 8 78 REVE




IPSJ SIG Technical Report

79 RICHET DR ZATH T 2HMEZET L2 L2ED
LT EMTED.
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HFLTHBHTECLEI>DOTHD. 2R, [RENRNE]
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TR RERSOEMTH D Z LRI T2, Wagner
& Benecke |2 LA, MMEAEEIZIB VT GDPR OEHZ S
MT258121%, BENREEEZHIT TSRIT2LERH
D, ENTRERY S.
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31 RLET—2REBEOBREHME

~ L& T — {7 (Data Protection Act, CAP586. LL'F,

MDPA] :\25.) 1E, 34 &0°572 5 GDPR OZEMiikT
HY, — 1 (EIL, 156~3%), S—h2GlEA, 45),
=1 3 (HIBR, FRIMEEE, FATAR, 55%~9 %), /—
k4 (BSEBEE, 105, /S—F5 (BHREOT—F a3y
Tat—, 11 £~19 %), ~— b 6 (Hl#Fe Kk OEHI, 20
%~235), N—1b7 (REWL, 24 5~315), /%— 138

(—M4RTH, 325:~345%) oed. Z0HH, ERAN
5 —Z{# 23 v g F— (Information and Data Protection
Commissioner, LA, [IDPCJ] &\9.) OHREZED D
N—h 5 L, HREOT —ZRFEF T (Information and
Data Protection Appeals Tribunal) ~0 FLig I ST 2 EH 5 /X —
h 7122\ T, £ EH GDPR | B EBHRERI DOHERRSE D
TES (515872 L 59 §), BB BERE ~ D S A ST D MER| %
DED (17 KT8 &) #ARILLIEMRIETHD L&
2o, BREHEEZOLDE R0, 0L ETRL.
CITHREORSRERDZOEF, =13 KV4THD.
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3.2.1 MDPA5 & (HIBROHIERK)

MDPAS £:1%, GDPR23 4 EiT5bDThHDH. 7—4
PR Y KE (MDPA3 £ 1 3 [ KE)) (2, IDPC KUNE
BRELW#EO BT, FOES (9 Z1E LD regulation)
\2XL %, GDPR23 &iZft o7, BHEE XITLEE OFRE D
IR %78 5. GDPR23 £, HIRDOFHEIZSWT, I3k
HEICLD] ZL2RKDTWVS. MDPAS &%, i T
MEFSCEETDIIEEEDDDN, 20K RELIT
GDPR23 52 & OFMRTH I N D H . 23 524 TN EIC L H
7o THEEhO4H (space of manoeuvre) | 525D T
&% &9 % Wagner & Benecke D FHAMNIZ LAviE, T3 {EHE
WL TTMES~DOELEZEDZOTHDINLHFIND
EVWIHEHME L HVEL D L, GDPR23 LMEBIDOSIEICS
WOSEHEZER L CRY, SfEMNARREIEHS v
WA NI LY, BIBSGREHORR 2B 2 TRV EES L
WHZEiZieAH .

3.2.2 MDPAG6 % 1 I (GDPRS89 & 2 IO HI41)

MDPAG 4= 1 M (X, GDPR89 5t 2 TN RS L < 1%
JESFHA O B SOIHR O B TEER DN DA &,
RED HEB AN 2B EZERTERNEIICLTCLE
IBENDRDHYGE, XX, TOEREFANCHET B
FNRBDIEETHY, 1o, TOX D REEINRENLDD
FHERTIDICNBETHILEITRY ) TRGE 1 H
WCHUET 2 R R OB EICIE, H 15 &, F 16 &,
18 KU 21 FICHET HHEFORFIZEDD Z &
NTED] ELTWHZ EITHIGEL, LR AMOEREDT
— X EROMFITHEOHIRZED LD THDL. D5,
LLT, O BEFATHED) Zh oo RO % AR ke
TIXEANCHE 2 S "leetEn H v, @FEED, Eplss
ZNHOHMOERICHETH S EAHENICE ZDHEA,
ELTWa. ORUV@IT TREMRNE] ThoH0, Bk
FHEOFTHEINTRY, MRE LT, BKGHE~OX
JEE LTI o RBIZ R 72 5 720,

3.2.3 MDPAG % 2 18 (GDPRS9 % 3 IEDHIst)

MDPA6 45 1 ¥Hi%, GDPR89 5t 3 T TAIOFIZRIZI T
ZREOHNOREDICEEONDEE]) 1, MBEERS T
R EARN e BNZER TERVWEIICLTLEIBZEN
Do DA, X%, FOEREFEACHETIBZANH
DHLETHY, Mo, TOLIREFINRENLOEMNE R
T DICETHLHHAICIRY ) TRSEHE | HICHET
DM R OMREREIZIE W, 8515 5, 5 16 &5, 5 18 &,
B19 45, 520 RO 21 SICHIET HHERI O R & E
OBHZEMTED] ELTWDZ EICHIGL, EitHMD
Ba 0T — 5 EROERITEORIREZEDLHLDOTH 5.
TOHRME LT, MDPA6 5 1 THEELFEL, @ FEFITT
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) 2D OO E R AEEE I IXHEANC e 5 7]
REMERH Y, @FHEN, ERFISBRZENLOEHOER
WCHETHD EEHMICEXDLEE, L LTS, OV
@i TRENRNE] THH0, BREEOPTHIESh
THEY, HRELT, FHBEHE~OKRIGE L TIREORM
BT Y 7= 520,

324 MDPA6 £ 3R U 418 ((GDPR8Y &£ 1 HRU 418
DEMEIE)

MDPAG6 5= 3 THL N 4 THIE, [E 1 HEO 2 HOBAIZ,
GDPR89 5 1 THRE M4 IH L IFIEF UM ZT L0 TH Y,
[REHINE] THHN, BMGEHEOFCTHE SN TR
D, FERELT, BABSFHE~ORIGE LTI OREIT
RA47= 57200,

3.2.5 MDPA7 & (GDPRY & 2 Hh) R UV )DHI)

GDPR |, ¥Rl ffE O AT — & OB T O A
TR L EZET BN TS (TAHENHE L IXRE
B E, BURMIZRER, RE8EE LA EDES,
X, FHEHAE~OIMAZ RS MCT BEANT — % OBk
W, N, BIE T —%, BRAE-BIENTLZ &
FHWETDEMRT —X, BECETIT—%, X, B

RN DM L < IIPEFRIAICET 2 7 — 2 o ldhnig,

kX5, (GDPRY & 1 HH). ZOBISEED DD 9
2HEDOEZETHY, (h)iE, EU EXTIEEOENEIC

HEoE, Wk, EFHEMFELORNICLY, o, $3 H
IZE D DG L ORI E IC 6V, TRESER L < ISEZE
EYORMOTZDIZ, FEEOEBEZITE O, BEE
EoRlr, EFEE L IIHSEATIBRORME, T

PRI RS U < VAL EAEREE & O O3 — v A RO
HOZDIZRIRWAME L R b8, LT, I, Ik
HHENDEMERFNTHY, T—XREOHEROARER
HoyEMEL, £, T —F EEROELAN MR L ORI
DREEMEE RIS D 2O OB MO EBIOHE Z E D D
EU EXIMEEOEAEICESE, § 89 &5 1 HIHE
W, AHORRICBT A EEO BB, BEEAMZEE LT
JEE SR HORIFZE D B ) SRR 0 B Y D 72 D IC TR O AS L BE &
25%6. 1 & LTHBEEEZHA TS, MDPAT &I,
TR L, TAEOFRIZE) 1281 208X, FHEE R
IDPC & HANIMHA L, FRIABEEHERREL 2D L
THLOTHD. 7P, BRASUIHKEE N TIEETF
T, BT — 2 RO T 57 —Z OH2 ((a),

AL e OV O — B RO S HL D B EE R 2
WTIE, FHIERDY AT MIHLBERT —Z DL (b))
Ausih, 72, FIRENTHWLNSYE, IDPC X
FEERBICHRT HLENH L & LTS, BIRSRE~
OFIGE LT, FEORBEITRZ T o,
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3.2.6 MDPAS & (B S REAENOMIKLY, GDPRS7 £DO MK
Ly)
MDPAS &1, &/43iklE (identity document, MDPA3 5%
(& it &), ID 71— FEROEGEAEEICL D) £
&, HotAEORBNE, QLR E 5RO BN,
@F ODMENE DI BB OB ICORT S, BE
ID &5 K OZ OM ORI T71%, A TED D %42 BiE
DFTORBINBFFESND & L. ZiiE, GDPRST &
2 THNRRENE, ERENE S T2 LSO — IR S
TV BB D EHR N D 72 8 D FERI D 5545 % B TE 8 5
ZENRTED. 20HE, BRBINES UTZILS,DO—
HRIZFIH SN TO DT iE, RRANC X D57 —# ERD
MEFI B OVE I D 72 80 OB 72 R EHE D TIZHB W T DA,
INEHWAZENTESL. JELTWAHZ EIZRGELTW
%73, GDPR87 & [HEHMNES ) SO/ E5OWMNEE
BHBHDIZK LT, MDPAS 5kid [H3REE] OBV A
Iz HIBRT 5 &9 HiEEZRA L T2 (Provided BL Fi%
(KRR NEE . BIRGHEIC RIS T 5 & & bz LG THl
BOFEEE LTEDZEWI B TH LN, WERL T —
R D B\ M2 T UL GDPR 23] 5 0 J5 [k & 7797 b
DTIEHRVWND, HBRGHEOEDH L L TRHEIZRVWH O
LWz k9.

3.2.7 MDPA9 & (GDPRS85 &N BIst X Id451)

GDPRS85 45 1 T TR EE, BRI LT, AHAN
X MEANT — 2 REOHER| &, B D BRI DT DOBER Y,
RO, A, 2 RIS EORBO B O T2 DR
W EED, RELO BB K OERISED B BHOHEFR] & O
fizfro. &L, R2ET EEO B, XL, 2 Lo
KB, ZWEORBIF LORBEO BHHO DI TH
MO B L, MEEE, EAT—X ORHEOHEF] &
KEOBHHEE MERBEOHB & OMFMEROLERD D
B, #2 w (EARAD, 5 3 ' (F— % EIROHER),
B4 ® (EEEROWHE), #H5 B (G =ELOE B
BA~OEANT — X ORBER), 5 6 = ST EEHE), 67 &
(W& —BM) RUH9 & (ReilloT — 2 B\ ok
D) OBISN IR Z ED H. | &9 2. Wagner & Benecke
I, BBEEE WD X0 IINHEOREZ ED-FHETH
5 EFELTVWD ([1]p.356).

ZHUZHNG L, MDPA9 5ki%, THEDHI, XX, “#iif
FoRHA, ZEWEORBENIIXF LOREOBN] OFRH
IZ2W T, GDPR5 4k 1 MH(a)-(e), 655, 755, 104, 115
218, I35 1TH/ARWL3IH, 45 1HRWL4IAE, 1551
THZRWL 31E,17 55 1 THK OV 2 1H, 18 55 1 HH(a)(b) & UN(),
205 1 MOV 2 TH, 21 5 11, 2545, 275, 304, 33
2k, 345, 4255, 4355, 60 5720 L 625, 63 ke L
67 k& W) IRFARBISN EED TS, ek, ZOBIC, &
HEX, WHENAHIR, LEREOFEENRALOF| RS
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BHRIET2HL W) 2L TIESEND T L EMEIILRT

NiE7e b7 E29°%. MDPA %, GDPR 23i8® 5 fil4hS5:1H
OFTRTEHILE Lz bDTliERL, £72, BN TH D
W, BEH OMBEIZEME &2 LTV 5. GDPR AT [#
B H bR OERIBZED B B OHERN & O OIS

DINEVD RTRFIESNDD, LFEREENRROLILET
HA9.

3.2.8 MDPA10 & (GDPR49 & 5 HOHIR)
GDPR49 £ 5 X, [+oMERREN WSS, EU EXIT
MREOEANEE, BEARALOFZEHEHBE LT, F=
[ S E BB ~ O 5B 22 O BN T — & OBHRIZ O
T, WROHIREZRITSZENTES. MEER, RNE
Bk, 20X 5 5EAe@mE Lz o
L%, MDPAIO SkiE, ZHUZxHEL, 77— X R#EHYE K
Ei728, IDPC & HAfcHED b, <~/ &k EoRAITHIR
BITHZLNTED LTS, MDPAS REFRERDED S
THY, EMNEICE > TMEF~OELEEDT-DOTH
LMBHENDLEVIFMLH VAL S L, GDPR49 £ 5
HEAMER OGO CTIEME 5 TENE] 28RLTE
D, BB REITF SRV E VI LT, BRIRS
HOBREBEA TRV EELEL W) Z LITRhRAD. botk
¥, GDPR23 &eIZEb~NIE, 49 5 5 HITZ OB IT iR
HROFIROARTHD L, [SriEHE] i TEAK) &
WIHIXENDL D, LVHFREIACTVENR L.

4. FLOESRORE

UEoEBy, w5 —4E#EDS S, BKEEIC
*Pit U724 %, Wagner & Benecke D& lZ e > THHT L
2. < ETGDPRMDHHT=e—DDIr —ARLT 4 ThHY,
v;v&/iﬁlﬁ@%fﬁAODEEF@# WZOWTIEARA 0 THD Z

R L TWA. T, BAROEEENR LN HH
TWWI&% Wt BELThH, Dl &b, REROK
TR ENDIRETHDH. 5H%IF, T X3CTOMBEE
oW T, MBREOEEGOFFICBEE I N>, RO
R END T ERHFIND. KGR LD DK
TXRANCTHDIN, 2OLIRERZMETCHEEIHIND
TAREOFHLHAH. EELLELTH, BIEkKED
M E2IT> T FETHD.

BREX : vV ET — X RHEEN— 3 RV4

PART III

Restrictions, Consultation and Prior Authorisation

5. The Minister may, after consultation with the Commissioner

and with the concurrence of the Minister responsible for justice,
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by regulations provide for a restriction to the obligations to
which the data controller or processor is subject pursuant to

Article 23 of the Regulation.

6. (1) Subject to the provisions of sub-article (4),
controllers and processors may derogate from the provisions of
Articles 15, 16, 18 and 21 of the Regulation for the processing
of personal data for scientific or historical research purposes or
official statistics in so far as the exercise of the rights set out in

those Articles:

(a) is likely to render impossible or seriously impair the
achievement of those purposes; and
(b) the data controller reasonably believes that such

derogations are necessary for the fulfilment of those purposes.

(2)  Subject to the provisions of sub-article (4), controllers
and processors may derogate from the provisions of Articles 15,
16, 18, 19, 20 and 21 of the Regulation for the processing of
personal  data for archiving purposes in the public interest in

so far as the exercise of the rights set out in those Articles:

(a) is likely to render impossible or seriously impair the
achievement of those purposes; and
(b)  the controller reasonably believes that such derogations

are necessary for the fulfilment of those purposes.

(3)  Where data processing referred to in sub-articles (1) and
(2)  serves at the same time another purpose, the derogations
shall apply only to processing for the purposes referred to in

those sub- articles.

(4)  Processing for the purposes referred to in sub-articles (1)
and (2) shall be subject to appropriate safeguards for the rights
and freedoms of the data subject, including pseudonymisation
and other technical and organisational measures to ensure

respect for the principle of data minimisation:

Provided that, where such purposes can be fulfilled by
processing which does not permit, or no longer permits, the
identification of data subjects, those purposes shall be fulfilled

in that manner.
7. A controller shall consult with, and obtain prior
authorisation from, the Commissioner where the controller

intends to

process in the public interest:
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(a)  genetic data, biometric data or data concerning health for
statistical or research purposes; or

(b)  special categories of data in relation to the management
of social care services and systems, including for the purposes
of quality control, management information and the general
national supervision and monitoring of such services and

systems:

Provided that, where genetic data, biometric data or data
concerning health are required to be processed for research
purposes, the Commissioner shall consult a research ethics
committee or of an institution recognised by the Commissioner

for the purposes of this article.

8. An identity document shall only be processed when such
processing is clearly justified having regard to the purpose of

the processing and —

(a)  the importance of a secure identification; or

(b)  any other valid reason as may be provided by law:

Provided that the national identity number or any other identifier
of general application shall be used only under appropriate
safeguards for the rights and freedoms of the data subject
pursuant to the Regulation.

9. (1) Personal data processed for the purpose of
exercising the right to freedom of expression and information,
including processing for journalistic purposes or for the
purposes of academic, artistic or literary expression, shall be
exempt from compliance with the provisions of the Regulation
specified in sub- article (2) where, having regard to the
importance of the right of freedom of expression and
information in a democratic society, compliance with any of the
provisions as specified in sub-article (2) would be incompatible

with such processing purposes:

Provided that when reconciling the right to the protection of
personal data with the right to freedom of expression and
information, the controller shall ensure that the processing is
proportionate, necessary and justified for reasons of

substantial public interest.

(2)  For the purposes of the provisions of sub-article (1), the
provisions of the following chapters of the Regulation may be
exempted or derogated therefrom pursuant to Article 85(2) of
the said Regulation:

(©2018Information Processing Society of Japan

Vol.2018-SPT-31 No.5
Vol.2018-EIP-82 No.5
2018/11/2

(a)  Chapter II (Principles):

) Article 5(1)(a) to (e) (principles relating to processing);
(ii))  Article 6 (lawfulness);

(iii)  Article 7 (conditions for consent);

(iv)  Article 10 (data relating to criminal convictions, etc);

(v)  Article 11(2) (processing not requiring identification);

(b)  Chapter III (rights of the data subject):

) Article 13(1) to (3) (personal data collected from data
subject: information to be provided);

(ii)  Article 14(1) to (4) (personal data collected other than
from data subject);

(iii)  Article 15(1) to (3) (access to data and safeguards for
third country transfers);

(iv)  Article 17(1) and (2) (right to erasure);

(v)  Article 18(1)(a), (b) and (d) (restriction of processing);
(vi)  Article 20(1) and (2) (right to data portability);

(vii) Article 21(1) (objections to processing);

(c)  Chapter IV (controller and processor):

(1) Article 25 (data protection by design and by default);

(ii)  Article 27 (representatives of controllers or processors
not established in the Union);

(iii)  Article 30 (records of processing activities);

(iv)  Article 33 (notification of personal data breach to
supervisory authority);

(v)  Article 34 (communication of personal data breach to the
data subject);

(vi)  Article 42 (certification);

(vii) Article 43 (certification bodies);

(d)  Chapter VII (co-operation and consistency):
(i) Articles 60 to 62 (co-operation);
(i1))  Articles 63 to 67 (consistency).

PART IV

Transborder Data Transfers

10. In the absence of an adequacy decision pursuant to
Article 45(3) of the Regulation, the Minister may, following
consultation with the Commissioner, by regulations set limits to
the transfer of specific categories of personal data to a third
country or an international organisation for important reasons of

public interest.
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