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Trends in Schrems II Decision (CJEU Case C- 311/18) on "
Supplement Measures' and the new Standard Contractual Clauses

YOICHIRO ITAKURA"® MAYU TERADA?

Schrems II decision (CJEU Case C- 311/18) made the sufficiency recognition on the privacy shield which was the transfer frame
of the personal data between Europe and America invalid, and simultaneously, it indicated the necessity of transfer based on
Standard Contractual Clauses of “supplementary measures". Based on the decision, EDPB (European Data Protection Board)
announced "Recommendations 01/2020 on measures that supplement transfer tools to ensure with the EU level of protection of
personal data", and European Commission announced the draft of "IMPLEMENTING DECISION (EU) .../ .. of XXX on
standard contractual clauses for the transfer of personal data to third countries pursuit to Regulation (EU) 2016/679 of the
European Parliament and of the Council", and they were put in the public comment. This paper outlines the trends in these "
Supplement Measures" and new Standard Contractual Clauses.
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1. SchremslI REIZH (T2 MNMEMKWEHEE] O
BEEMHDIER

2020 4= 7 A 16 H ® Schrems I {7 (CJEU Case C-311/18)
IR OBNT — & OB ATH LT T A N —
— N RIZONWTOHHRELENTH D L L, FRFIZ,
FEYUERLHIHKIFK  (Standard Contractual Clauses) (2550 < Bifix

IZDoWTh, NEMAZHE ] (supplementary measures) O
B AR Us. BRPCITRRIS, LAN D 133 RS E
EThD.

133 It follows that the standard data protection clauses
adopted by the Commission on the basis of Article 46(2)(c) of
the GDPR are solely intended to provide contractual guarantees
that apply uniformly in all third countries to controllers and
processors established in the European Union and, consequently,
independently of the level of protection guaranteed in each third

country. In so far as those standard data protection clauses
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cannot, having regard to their very nature, provide guarantees
beyond a contractual obligation to ensure compliance with the
level of protection required under EU law, they may require,
depending on the prevailing position in a particular third

country, the adoption of supplementary measures by the

controller in order to ensure compliance with that level of
protection.

133 GDPR46 Z:Q2)()IZFESWTHINE B LN L -1
HeRy 707 — ZARFERKIE, BU IZERS SN B HEHE R O
BEICH LT, §NTOHEETHCESh 22K L
DIRFEERRET 52 DRz HNE LTEY, ZORE,
BE_ETRIESNTODRE LV LITERERTH S.
INLOREERN T — 2 R#EREIX, €OMHEE, EU ik
O T CTHER S DR L AN A~DOERERFET D720 DR
I EORBEBX DRGEERMET 52 N TERWIRY IC
BWC, EDE ="EOEBIISLT, ZORHEL L~
®$%%%ET5K 2, HHEN BN R EE 2R

ZEERERTOIGAENHD

Schrems IT ENX, 77 A N —2— KiZ2\WTD+
l\énuﬂ:_%ﬁ{:/;jjf&)%) k L/, %@‘E?’:é@ﬁﬂi, )K@%
WIEDHICRB T DT — X EROREDOEF I TH-o7=. =
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TR L 225 TV 2 DTSR 2 KEC B T DA
F—ZDREFED LN DTHENG, BT — 2 R#E
TH72 W UIEEHESRGK93K (Standard Contractual Clauses) [a]iZ
ESL B TERIRDOTIHRVNE VI DR, FE¥E
RGO AL D, ZDHITHONT, BRMEA FER
PIFTIE, DR S E ) BN LERGEARH D L L, 5T,
W BN LB AN D D 2 L BRI, EET— 2R
ERIRIC L DBET R TCEEG LI LoD TH D,
Z O BN 72458 | 13, SchremsIl & E S FIHITiE 72 <,
— kT — & fA#HA] (GDPR) WisC 109 ([ZBWTH BN
RO R E | (additional safeguards) &\ 9 FEITHIL TV
7o L L7edi b, UARAIIZIE, SDPC 72 L SCC % 34
RKEKD—E LT H 2 LIFFFE N, LD BROERFEITSER S
N5, LI HOTHY, BINREEESLERNREAE N
HDHEN) T L EFFHLND ZLIIRETH T

GDPR Hij3L(109) The possibility for the controller or processor
to use standard data-protection clauses adopted by the
Commission or by a supervisory authority should prevent
controllers or processors neither from including the standard
data-protection clauses in a wider contract, such as a contract
between the processor and another processor, nor from adding

other clauses or additional safeguards provided that they do not

contradict, directly or indirectly, the standard contractual clauses
adopted by the Commission or by a supervisory authority or
prejudice the fundamental rights or freedoms of the data
subjects. Controllers and processors should be encouraged to
provide additional safeguards via contractual commitments that
supplement standard protection clauses.

(109) BN ZE B SUTBEEEBIC L » TRIRS AR HET
— Z R R EHE TR ENFRT 528 TED
LV D ZEIiE, BONEBS U BRI L - THIRES
ToAEMERRSRTE & B UM IS T BT, 2o, T—4
FARDOEARN LR R OCBEREZY T2 O TIERWRY,
EIRE M TERE DY, LR L B OALERE L D OHKI D
X957, XVIRHEHOZHOHRIIERET — X R#EEHE S
WHILEHGTHbOTIERLS, £, ZOKFKOPITHI
DEBERVLRMIEELBINT L2 L 2T 5D TH AR,
AR ONEE L, BEET — 2 R#EREEZMTET 252K
LFOREEN LT, BN REERE AR5 2 L 234
i ST IR S0,

[a] GDPR46 5% 2.(c) Vil W) 22 (R HE 8 (e o 7o Bl D Hik L L TEF T D
DIIIEAET — X {R#5:TH (standard data protection clauses, SDPC) TH Y,
TEUELHKIEK (standard contractual clauses, SCC) %, GDPR D& Th 5
EU 7 —Z {R3f545 (95/46/EC) DFETH%S. GDPR fifT#, SDPC (L E
FEEAR ENTE 59, GDPR46 5= 5.00 545 95/46/EC D5 26 445 2 THIZ Kk
S <IN E SO BB X 2KRIE, TOMEIZG T, BRI
FoTHESN, ELUEx, XL, BEILINDET, ZOHBENHERS
NZRTFTR B0 L) RIBHFESRIUC I Y, EU 7 —# {Ri#fH5 Lo
SCC A E WV I RENFEN TN S,
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ET, NBME7Z2HEE] OBEFEISKIS L, EDPB (BN T
— X RFHEAR— F) X, 2020 £ 11 A 11 BT,
"Recommendations 01/2020 on measures that supplement
transfer tools to ensure compliance with the EU level of
protection of personal data" (EU OfEANT — & D L~1
DBEFHFEFEICT D 72D OBERY — VBN 2 HiE 2B
ToENE, LUT, DEIRHEEES] v D.) 2AaRL,
2020 4F 12 A 21 HETART U w7 3 xy Ml L. #ifib)
ETIZF 178 FOBABTEHEN TN S,

F, BINZEES1E2020 45 11 A 12 BICEHE=EA~OEA
T OBBICHTIBEERNNKTH D
"IMPLEMENTING DECISION (EU) ---/-+ of XXX on
standard contractual clauses for the transfer of personal data to
third countries pursuant to Regulation (EU) 2016/679 of the
European Parliament and of the Council"® K7 7 b (&Y,
HiRE72 SCC & LT?D Anmnex. LA F, dbHET [H SCC
F) L)) EAKL, 2020412 A 10 BETRT Y v
7 ARy MM L. Kol v £ T3 149 o B R 252
HEahTnsg.

B SCC RICBI L, EDPB TN EDPS (BN T — & {Rit
ZE) 13, 2021 £ 1 A 14 HICRFETERZERTWD

(EDPB - EDPS Joint Opinion 1/2021 on the European
Commission’s Implementing Decision on standard contractual
clauses between controllers and processors for the matters
referred to in Article 28 (7) of Regulation (EU) 2016/679 and
Atrticle 29 (7) of Regulation (EU) 2018/1725 (LA T, [ A FE A
L),

AFEFRIL, BINAEERS L, B SCC HaiBliL,
SchremslI #% ¢ SDPC 72\ L SCC |2 & % [E BB diz 0 Bhin 2
BEtd 2. ThEhoR7 ) v 7 ary MEHSTEE
ARLERBERIFINTNOEETHY, BTSN ETH
D0, ARBERY L ORI L, ETIEIMEERS
LB SCCRAKDEBATLLRDLDTHS.

2. "Recommendations 01/2020 on measures that
supplement transfer tools to ensure compliance
with the EU level of protection of personal data"
(EU QBEAT—2REDOLAIILOETERHESE
2T 5=DBEY—ILICEMT HEEICET
8% MeampEEss))
2.1 ¥ERL

BN ERN S, 3 EEOBIHE L R0 L 3 575,
BB DM B B B 5 &I 2 BN 2 i O BARE]IE
BAE2 TH Y, FiL, ALEMPREEOLEE 2T X
72D FIEER TS, LIT, ARFEZHE L, B
HI7R4ETE ) O BRI 032 & 2 TRRLT 2.
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22 AR
2.2.1 B

BT, Schremsll EDFER, SCC FHEDBIIRY —/L
(BT ERIC BT 2 A L FEH) (IS OV TITB N 22 i E
DREENDZENEETHDI SN2 L (5 ), EU
15 & EEHNCRIERRE L~V AR T D720 DB 72
HEIONRWIEEIZIEE ZEA~0AT — % OB
BT T ENDEREZ L (6 H) DHERSRLTVD.
F7o, FHFTR, BMRREEIZOWTHERE L THRNA
7212, EDPB 2MBMMHERNE 220832 2 & 23R
nTwa (713, 8IH).

228 1E (T—4BEBITBIT37HhIVEEYT 1)
EU £ & EEMIZRAERREL L EHERT D720 08
MNP BN O N2V SIS ZEHA~OfANT — X O
BoRIIE L I T SNDIREZ L1E, T—FBiRicBT
27 R0 2 YT ¢ DAl (GDPRS 5k 2.) OBNLTH S
TEMBEHINTND (5H).

2238 2E (REBICHTD, THAYVAE) T2 ORAID
F—ABE~ADBEAOO— KT YY)

BN B O LBEMEORFT ORI, BEEZEICBITLE
i 727 — A BIEROMEI LALECTHDL ENINETHY,
6 AT v TR oTIND.

AT v 71 BEORM

TRTCOBImGERBML, v~ v 7 T52LaRKDTE
Y, GDPR30 bRl 725 (81H, 91H). gDV E—
N7 RvARLWSN O 7 T ROFALEEND (13H).

A7y 2 BEY—/ (BEBERICET 5 #EEER)
DFTE

+3 MR8, SCC, BCR, 1TENME, FEAEA =X A,
GDPR49 DB FERONTIZMRILE L THIEL T D
NEHERT D (14 FHLUT).

AT w3 BERY — L DA

BIAZ LWL T, o EHOEEPIEITRBEEY — L OR
PRI B A RAF T B 5 L T AuiE 72 57w (30 I8).
BHEIR AR — L OEGEITEHMI b EM L 72D (31 ). BiR
OICARNEET 5. AR, MEICEE 53 2 oM
(a1, FLRY, SR, OERE), % (&, @E, LE
), BEoEICRESND L0, T7 R ATHETN, B
RENDT—ENTL—2TF A by, BEBbEh T3
», HBENH DL (33 H). 77 ASNBERLE
DEFZEIC LT o0 34 H), TV v o T
AR, ZOBEOT —X EEROKFOWHERIZFFE SN T

(© 2021 Information Processing Society of Japan

Vol.2021-EIP-91 No.7
2021/2/19

W2 (35H). i, Schremsll (ZBWTT T A N —
=V RO+WRENEN L ol —RTHD. HEED
BT, ERLZERERAOHICENOEEE L L &
TW5 (361H). Z OEE, EDPB @ EEG %45 (Recommendations
02/2020 on the European Essential Guarantees for surveillance
measures) DFEERENBEILRDL LI TS (39H). FF
TR SN TWDIEFZRLE L, XELS N D HER
& % (42 TH) . SchremsIl J&7E TR & 72 > 72 D13, K[E FISA
DT02KTH Y, HIFHI &7 S d L. ZO85RE,
BMAZRHEIZ LY, KEORHRER NS DT 7 & 2R
FREXITIENRERDMEN D L.

A7y 74 BMBREERORA

BINE R ITIE, R0, HIRE, RN S ORE
EFh, ENOLOMAEGDLEbHREIND (47 H, 481H).
BRI R HEII AT Y v 7 T Vv REZWETEL LW Z
EREHRIC R > TV D, BRAYZR U 2 M IRBIHE 2.

ATy 75 AYRBMKZERZHR LICHE OFR
T RERB ORI RE (56 ). SCC LFET 5

WAL, (SCC Tt 5 7=8) (HBDOBERD AR %
B(Z/2 5 (57 TH). GDPR46 &k 2. 0@ EbARILE, =

Iz
DAHIHER 2 L 72w (58 TH). BCR 12D\l EDPB
L TH B (59 HH). T K& v 7728 (GDPR46 5
3.) b EDPBIFIHTH D (61 IH).

AT v76 PR
RERGERY 7 F-REA O L BHE 2R~ 5 (62~63 TH) .

EIEIIMIRTHY, ZTHETOELDERSTNE,

2.3 BT HE
BHE 1 IZEFTH Y, GDPRR° SCC EDOESR & it T &
FEDIEAR. BIHE 2 ASBINE B O BABITH 5.

2.3.1 BT BMMEHEE
ARhiga—Ar—RA LWl —R 7 —2&F|F LT
W5, Aohira—Ar—A L LTE, OMAEEE{Ln7e
ENTVWIHEOHE =BT Ny 7 T v, @Y
WAEALR 72 ENTWBEHEOBE, @y KY—x v R
TR R ENTWDEED, FEEHomim, OS5k
ENTWBHED, FRHR#ESNIEMAE ~OBEE, O
FHEOMANET O TWES, ), ERhpa—X 47—
AELT, ©7 77 R —vRx2FH LG, Yk —
ERINT Y v 7 T VAP TN DER, QYR AH
BWTUE—R T 7 EBRAEITON, TV I T 7 8ANT
PINDBE, BDETENTWS. Wb FEMIIE R
EFonTRBY, HBIETHRTELLN, 77U Rh—
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ERERALEZHADONRT Y v 777 B AZHOWTIE Ck
EaEZaL T BICELWLEMTIZRVWNhE Bbh b,

2.3.2 2PN ABMBGHEE

BB s @I o Ry L ER TR, B
CEOYBIFHR TE RV EARHEE S (93 H), fth
DOEAH SUTFERRA) 7o B 2 A G D Z E LS
5 (A). flE LT, UTHEFLNTND.

- BEOEIFH T2 M H T 5 %5

CBRAMESE 3T v T 7ROV TORMES D
FI#5F)

- BRI TE A D %% (BHRGS~DREH L T5%)
« T =X BRSO (T2 ERORR AR E L
=7 7B R5E)

< BRI N — TR ORI B B N ER
CERMRB I OT AT AT 4 DFEE T oI T
7R AZHDNWTOXLEORERE T — X T ~DOFRE)
MR TER T — & BuMEHEE (7 7 & AMEREICS
WTORRGE)

RO N T T T T 4 RO (1SO &)

- Fof (NHEE, HBmsil)

24 FIRA®E

BRI TIEH 253, BN EEORITEEICFET 6N
TEBY, 2Ll DLETEMATSLZ L ARITHES
& o TREETITZ2 Y CRIMZBMPEEX, AARICE
WTHHALNAFRELEGEENTND). T, T¥o) B
ME R FEEZ ED X ) RGEICEORERHT 210 E 0D
SUZOWTHE, R Z L0 nWb X5 %4722 . EDPB
WEBZ D LEIMKRIEE] OFEREE LIAARITRBCcE S
N, FOEBIZITHLORENH A S .

3. "IMPLEMENTING DECISION (EU) .../...
of XXX on standard contractual clauses for the
transfer of personal data to third countries
pursuant to Regulation (EU) 2016/679 of the
European Parliament and of the Council" (Annex

EHHET MNFHSCC E))

3.1 H#ER

AL E Annex 2B Y, ARIIIRIL 26 &, KK 6 5
MH7e 5. Annex [IAMK 3 & &, Annex @ AnnexI 720> L 111
MHIRD.

32 AX (FHRMGER)
ALFEAE TR RFZEN SR D0, TV a—)b
feshier 7o —FaRA LI & (HiSC10 H), EFiE
HANI BUANTH L & 2 & (A 12 3H), LBEHE IEL
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HE~OBEEOEA GDPR28 5 3. bl SN D Z & DORERR
(15 B), LEMK B DB RDGEAEPRH D L
(M 16 8) 72 EBNHZBIL . FRIARI 16 THIX, # SCC £
WIE Lo 7c e LT, BN e/E) 1IIAEI D Z
EHERLTWS. DFED, B SCC Fix, NBIMAY7eHEE )
72 LCO BU & & REMICRERRE L NV ERIET 5 b
DTIE720,
RILORETIL, FELE - FHEER O SCC Th 5 decision
2001/497/EC &, HERE - LEHM D SCC TH 5 decision
2010/87/EU % BEILT AL L TVWAZLENKRLEETHS
5 (6 5). bH—HoOOFEE - FEEMD SCC THD
decision 2004/915/EC [ZBEIE SHL7e\N b9 Z L2 573,
T OELHIIATI 24 THTHARIL HAL TR,

3.3 Annex (SCC DE{KRMLEIA)

KL IW0EICH L Lo, TV a—bEh, OFH
- EEEE, OFEE - MEER, QWY - EEERM,
@FE - WHERIOETICHEATE L LI ICED LN T
W5, fERIL SCC WEHE - BHEH, EHE - LHEM
LOMETEE T, QR UV@DOELAEIZ SCCEHND Z ENTE
RS TZE VI REAICHIG LD THS .

2E S RIET X EROEFNEEDDHLOTHY, WE
1, T FBAE IR DO TH B, GDPR DT
— X EROHEFNCH R SN D SR S0y (kb A &
NDEEITBIR), B SCC RIXZNEHIRAICED TN S.
Bl ZEEE - FEEMBETH- T, BN, FIIE,
EH (b)), XA VI b~—rT 47 OEIEHE ((¢), H
R EIZ DV TORER MR (d) BARD BN TN D.
Ho L b, GDPR EIZIZIERD ONRWBISNFHBED S
nTWd (R (o), FIEHEIZI T 2617 EE ().
fthly, WEE - BEEMBETIIZOX D R ZED T
VRV,

3% 2 S KON 3 SRITVERE L BPIEE A B DAY, YEHL
HEICBOTHERAEEICB O THRINBSBEMICHEE S
HILWCEASIND., T, BEHERKRNATHSTH
ELbRWeE s Z &2, BRINSOE BRE DIRRIN D L
HEZRIRLRAWWAS VBT T RVBS.
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4. #

BINAHERIS L #T SCC ZEZMBLL. TV v aR
YMIBOWTEL OBABRIENTREY, TOFEMIZo
WTHAERPHINDA, RERITERNRT — & B
DEBIIREREEBE/HESOLOTHY, BITHEENKLET
HbHI.

BEI : ALGGREO H .



